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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

TILL PRICE, ETAL.,

Plaintiffs in Error,

vs.

R. C. CONNORS.
Defendant in Error.

BRIEF FOR PL-AJXTTFFS LS ERROR.

STATEMENT OE THE CASE.

This cause comes before this Court on win of error

to the United States District Court for the District of

Alaska, Second Division. The action was for dam-

ages for personal injuries sustained as the result of a

gunshot wound. Plaintiffs in error (defendants be-

low), in their answer, affirmatively alleged that de-

fendant in error (plaintiff below), for a valuable con-

sideration, had released and discharged them from lia-

bility for the alleged cause of action (pp. 12, 19, 24).

and on the trial introduced in evidence a written re-



lease, excuted and acknowledged by plaintiff (p. 92) ;

furthermore, proved the signatures of plaintiff, the sub-

scribing witnesses and the notary and introduced evi-

dence of the payment and receipt of the consideration

(pp. 91, 94, 103, 104). In rebuttal, the plaintiff denied

all knowledge of the execution of this contract and in-

troduced evidence to the effect that at and before the

time of execution of the release he was in a state of in-

toxication (pp. 108-127). There was no evidence of

any rescission of this release by plaintiff or of restora-

tion of the consideration.

Upon the close of the evidence the defendant re-

quested the Court to charge the jury that a release, al-

though executed by one wholly incompetent by reason

of intoxication, is not void but voidable and can be

avoided only after restoration of the consideration re-

ceived within a reasonable time. This instruction was

refused (p. 131).

The Court, however, did instruct the jury as follows:

" If you believe from the evidence that the written re-

" lease * * was signed by the plaintiff at a time when
" he was not in a condition to understand what he was

" doing, then such a release would not be binding upon

" the plaintiff and would constitute no defense. * * *

" If you believe from the evidence that plaintiff receiv-

" ed the sum of five hundred dollars from one Charles

" Hoxsie, acting as agent for defendants, or any of

" them, such fact would be immaterial if you further

" believe from the evidence that the said release was



" fraudulently obtained or was signed at a time when
" plaintiff did not realize what he was doing, and under

" these circumstances, it would not be necessary that

" plaintiff should tender back said money or repay the

" same to defendants, but the jury should, in case they

" return a verdict for plaintiff, deduct said sum of $500
" from the damages assessed; if they believe from the

" evidence that such sum was paid to
.
plaintiff"

(P- 137)-

The jury found a verdict for plaintiff for $1440.00,

and judgment was entered accordingly (pp. 30, 31).

ASSIGNMENT OF ERRORS.

Plaintiffs in error rely upon the following specifi-

cations of error:

The Court erred in refusing to give to the jury in-

struction No. 2, requested by said defendants, which

reads as follows: "A release executed, even though it

" be executed by one who is wholly incompetent by

" reason of intoxication to legally execute such release,

" is not thereby rendered void, but merely voidable.

" In such case, if the plaintiff desired to void said re-

" lease, it was his duty to restore, or offer to restore,

" within a reasonable time, everything of value which

" he received as the consideration for such release, and

" in the event of such failure to do so, he will be bound
" by the release, even though the jury should believe

" that he was so intoxicated at the time of signing it as

" to be incompetent of executing it."



The Court erred in giving the following instruction

to the jury: "And in this case, if you believe from the

" evidence that the written release offered in evidence

'• by the defendants was signed by the plaintiff at a

" time when he was not in a condition to understand

" what he was doing, then such release would not be

" binding upon the plaintiff, and would constitute no

" defense against the cause of action set forth in the

" complaint."

The Court erred in giving the following instruction

to the jury: "I also instruct you in this connection, that

''
if you believe from the evidence that plaintiff receiv-

' ed the sum of five hundred dollars from one Charles

" Hoxsie, acting as agent for defendants, or any of

" them, such fact would be material if you further be-

" lieve from the evidence that the said release was
" fraudulently obtained or was signed at a time when
" plaintiff did not realize what he was doing, and

" under those circumstances, it would not be necessary

" that plaintiff should tender back said money or repay

" the same to defendants, but the jury should, in case

" they return a verdict for plaintiff, deduct said sum of

" $500 from the damages assessed, if they believe from

" the evidence that such sum was paid to plaintiff."

BRIEF OF ARGUMENT.

A contract made by one intoxicated, even to such a

degree that he is without understanding of his act, is



voidable, not void and can be rescinded only within a

reasonable time and upon restoration of the considera-

tion received.

In Carpenter vs. Rodgers, 6i Mich., 595, it is said:

" The Court, in charging the jury, said upon the sub-

" ject of rescission, and the condition of the plaintiff at

" the time the trade was made: 'If he was so drunk

" 'that he did not know what he was about, the contract

" 'would be void, and so no rescission of the contract

" 'would be needed. * * ' This was error. A con-

" tract entered into by a person who is so drunk as not

" to know what he is doing is voidable only, and not

" void, and may therefore be ratified by him when he

"becomes sober: Story on Sales, Sec. 15; Benjamin

" on Sales, Sec. 43 ; Bishop on Contracts, Sec. 304; Mat-

" thews vs. Baxter, I. R. 8 Ex., 132; Caulkins vs. Fry,

"35 Conn., 170; Foss vs. Hildreth, 10 Allen, j(i-j(^]

" Van Wyck vs. Brasher, 81 N. Y., 260; Warnock vs.

" Campbell, 25 N. J. Eq., 485; French vs. French, 8

" Ohio, 214; Noel vs. Karper, 53 Pa. St., 97; Dulany

" vs. Green, 4. Harr. (Del.), 285; Cummings vs. Henry,

" 10 Ind., 109; Cory vs. Cory, i Ves. Sr., 19; Pitt vs.

" Smith, 3 Camp., 33 ; Newell vs. Fisher, 1 1 Smedes &
" M., 431; Reynolds vs. Waller, i Wash (Va.), 164;

^^ Menkins vs. Lightner, 18 111., 282; Taylor vs. Pat-

^^ rick, I Bibb., 168; Broadwater vs. Dame, 10 Mo.,

" 277; Hutchinson vs. Brown, i Clarke Ch., 408; Story

" on Contracts, 27, 28; Chitty on Contracts, 153, 154."



See, also:

Mattair vs. Card, i8 Fla., 761;

Mansfield vs. Watson, 2 la., 1 1 1
;

Hawley vs. Howell, 60 la., 79;

Lacy vs. Mann, 59 Kan., 777;

Smith vs. Williamson, 8 Utah, 219;

Loftus vs. Maloney, 89 Va., 576.

In /o^if vs. Williams, 42 Ind., 565, it is said: "Con-

ceding that the evidence shows that the deceased,

when he executed the note was too much intoxicated

to bind himself by the contract, w^hich, however, may

well be doubted, there is a ground on which even that

defense must be held to be insufficient, and that is

that the contract was not, on account of the intoxica-

tion of Downey, rendered absolutely void, but was

only voidable, and that to avoid it he or his represen-

tative must have restored what was received by him

under the contract, before he could be relieved from

its obligation."

See, also:

McGuire vs. Callahan, 19 Ind., 128.

It is elementary law that the plaintiff cannot attack

the contract under which he has received the considera-

tion, while keeping that consideration. He cannot

speculate on winning more and at the same time hold

what he has received. Under the Court's instruction,

had the jury found for the defendants, the plaintiff



could still keep the five hundred dollars. In effect this

instruction charged the jury that the plaintiff had been

damaged in a sum in excess of five hundred dollars.

In the premises it is respectfully submitted that the

judgment of the Court belo^be rever^ed^ x? y^ •
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THOMAS H. BREEZE,
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